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THE COURT

The appeal

is dismssed.

LA COUR

L’ appel

est

rejeté.
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The judgnent of the Court was delivered by

DRAPEAU, C.J. N. B.

The appel l ant, Jerry Jacques Cote, was tried by a
judge and jury on a multi-count indictrment and found guilty on
five counts of arson (s. 434 of the Crimnal Code of Canada),
one count of willfully killing cattle [s. 444(a)] and one count
of breaking and entering into a private residence and
commtting arson therein [s. 348(1)(b)]. The indictnent upon
which M. Cote stood trial alleged that he comritted the seven

of fences over a two-day span in early Novenber 2001.

M. Cote did not testify at his trial. Nor did
he lead any evidence in answer to the charges. Rather, he
exerci sed his undoubted right to challenge the Crown’s case hy
attenpting to inpugn by cross-exanmnation the credibility of
the several w tnesses who inplicated himin the comm ssion of
the offences set out in the indictnment. Evidently, that
strategy failed; hence, the present appeal.

M. Cote’'s sole ground of appeal is that the
presiding judge, Justice Paulette Garnett of the Court
of Queen’s Bench, comm tted reversible error under
s. 686(1)(a)(ii) of the Crimnal Code by failing: (1) to direct
the jury that it was not at liberty to reach a verdict adverse
to M. Cote on a particular count by resorting to evidence
relevant only to another count, and (2) to caution the jury
against relying upon the evidence and, where applicable, its
finding of guilt on a particular count as proof that M. Cote
was the sort of person who would commt the offence set out in

anot her count.

2003 NBCA 38 (CanLll)



[ 4]

[ 5]

Anal ysi s and Deci si on

In her <charge to the jury, Justice Grnett
segregated the evidence applicable to each count but omtted to
direct the jury to deal with each count separately. At the
request of counsel for the defence, she recharged the jury and
instructed it to “deal with each count separately and to cone
to a decision on each count separately”. In his opening
statenent to the jury, Crown counsel had urged the jurors to
“consider each count in the indictnent separately” and to
“[c]onsider the evidence with respect to each count separately
and weigh the evidence with respect to each count in the

i ndi ct ment i ndependent of each other”.

In R v. Paquet (R) et al. (1999), 219 NB. R
(2d) 130 (C. A ), at para. 25, the Court observed that it was
“settled law that, in a trial on a multi-count indictnent
agai nst several accused, the trial judge nust delineate for the
jury what evidence it is legally entitled to consider for the
pur poses of determ ning whether the Crown has proven the guilt
of a particular accused in respect of each count against himor
her”. Needless to say, that tinme-honored rule applies to a
mul ti-count indictnment against a single accused. \Wen evidence
relating to one count is not admssible as simlar fact
evi dence on the other counts in the indictnent, the trial judge
nmust nmeke plain to the jurors that they nust refrain from using
that evidence in determning the other counts. The trial judge
must also instruct the jurors that they are required to
consi der each count separately. See R v. M (B.) (1998), 130
CCC (3d) 353 (Ont.C A ), at para. 41, and Professor G A
Ferguson and Justice J.C  Bouck, Canadian Crimnal Jury
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Instructions, vol. 1, ||ooseleaf (Vancouver: The Continuing
Legal Education Society of British Colunbia, 1994), at para.
4.61, sub-paragraph 10. That said, there is no magic fornula to
convey those critical nessages.

Appel late review of a jury charge is not a
mechani cal t ask. The correctness and adequacy of any
instruction nust be determined by taking into account the
charge (and any recharge) as a whole and the context of the
entire trial wth a view to determning whether any
deficiencies or shortcom ngs cause serious concern about the
jury’s verdict. See R v. Rhee, [2001] 3 S.C. R 364.

G ven the position articulated by Crown counsel
in hi s openi ng st at enent and Justice Garnett’s
conpartnentalization of the evidence applicable to each count
in her charge to the jury, | am satisfied that the recharge
adequately conveyed the required nessage, nanely that the
jurors were not entitled to consider evidence relevant only to
one count in determning the other counts. The present case and
the cases relied upon by M. Cote differ materially. O the
several cases cited by him only tw need be discussed
toillustrate the point: R v. Rarru, [1996] 2 S.C.R 165 and
R v. M(B.).

In Rarru, the jury found the accused guilty on
five (sexual assault, aggravated sexual assault, sexual assault
with a weapon, confinenment and uttering a threat) of the 12
counts in the indictnent involving two of six conplainants. A
defence notion for separate trials in respect of each of those
six conplainants had been denied prior to trial on the
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assunption that the evidence of every conplainant would be
relevant on all counts. In his testinony at trial, M. Rarru
deni ed having sexual intercourse with two of the conplainants
and asserted that sex wth the other four was consensual. At
the conclusion of the evidence, the trial judge deci ded agai nst
charging the jurors that they could consider the evidence of
the six conplainants on all counts; as a consequence, it would
not be open to the jury to use the evidence on any one count as
evidence on another. Despite that decision, Crown counsel
pressed forward in his closing address with the theory that
M. Rarru’s sexual conduct wth the various conplainants
followed a pattern, the existence of which, he argued,
di minished M. Rarru’s credibility and enhanced the credibility
of each conplainant. Despite his ruling against the application
of the simlar fact evidence rule, the trial judge instructed

the jury that Crown counsel’s address was accurate.

On appeal to the British Colunmbia Court of
Appeal, the accused argued that the trial judge conmtted
reversible error in refusing to order separate trials in
respect of each of the conplainants and in failing to
adequately explain to the jury that evidence on one count was
not to be used in determning other counts. A mpjority of the
British Colunmbia Court of Appeal disagreed and dism ssed
M. Rarru’ s appeal against convictions. See R v. Rarru (1995),
62 B.C. A C 81l. In dissent, Rowes J.A took the position that
a mstrial should have been declared when the trial judge ruled
that in determining a particular count the jury could not
consi der the evidence of the conplainants relating to the other
counts. In Justice Rowes’ view, a mstrial was required

because no jury instruction - no matter how cleverly crafted
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and forcefully delivered - could exclude the possibility of a
m scarriage of justice. Justice Rowes went on to hold that the
undoubtedly correct instruction that each count had to be
determ ned separately fromthe other counts was contradi cted by
the trial judge' s statenment to the jury that Crown counsel’s
address was accurate. Recall that Crown counsel had explicitly
invited the jury to consider the “pattern” of M. Rarru’'s
conduct in assessing his credibility and the credibility of the
conpl ai nant s.

The Suprene Court of Canada allowed M. Rarru’s
appeal and ordered a new trial. Sopinka J., who delivered the
judgnment of the Court, agreed with Rowes J. A that the charge
to the jury was erroneous. In Justice Sopinka' s view, the
ci rcunst ances of the case were such that it was incunbent upon
the trial judge to go beyond nerely instructing the jury that
evi dence on one count was not to be used on other counts. A
warning was also required “about the dangers of the potential
i nfluence of evidence of nunerous alleged crimnal acts which
were not the subject of a particular count”. Justice Sopinka
added that “[t]hese onissions were exacerbated by the
invitation to the jury to consider the address of counsel for
t he Crown”.

In M(B.), the accused was charged on a 49-count
indictment with offences as varied as failing to conply with a
recogni zance, indecent assault, invitation to sexual touching,
gross indecency, buggery, incest, assault causing bodily harm
and bestiality allegedly commtted over a 39-year period. The
offences related to four daughters of the accused, a forner
spouse, a stepson, a babysitter, a famly friend, a cousin and
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two dogs. The accused unsuccessfully applied to sever the
bestiality counts. He testified at trial, denying all
al l egations, and theorized that the conplainants had either
conspired or were unintentionally influenced by each other.
Foll ow ng his conviction on 33 counts, the accused appeal ed.

The Ontario Court of Appeal ordered a new trial.
Witing for the court, Justice Rosenberg explained that the
determ native issue on the appeal was the trial judge' s failure
to adequately instruct the jury on the use that could be nade
of the evidence relating to the different counts and to direct
the jury to deal wth each count separately. In Justice
Rosenberg’s view, the trial judge also erred in dismssing the
defence application to sever the counts alleging bestiality;
that was so because of the intolerably high risk that those
counts influenced the jury into believing that the accused
was nore likely to have committed the other sexual offences
alleged by the Crown. Significantly, it is in relation to the
bestiality counts that Justice Rosenberg nmde the follow ng

observations, at page 10:

. It was essential that the jury be instructed
that they could not use that evidence with respect
to any of the other allegations against the
appellant. In particular, the jury should have
been told that they could not use the bestiality
evi dence as proof that the appellant was the sort
of person who would comit the other offences
char ged.

The outconme in M(B.) is also traceable, in no
small neasure, to the trial judge's failure to isolate the

evi dence rel evant to each count; the jury was provided evidence
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in bulk to determine 49 counts charging offences allegedly
commtted over a 39-year span. Gven that state of affairs, it
is hardly surprising that Justice Rosenberg concluded that the
jury had every reason to consider all of the evidence in making
its findings of fact. Moreover, in M(B.), the trial judge said
nothing in his jury instructions to attenuate the prejudicia
i npact of Crown counsel’s inproper suggestion to the jurors
that they could consider the totality of the evidence in

determ ni ng each count.

[ 14] Clearly, Rarru and M (B.) are distinguishable
fromthe present case in several material respects. Suffice it
to spotlight the following: (1) in his opening statenent, Crown
counsel exhorted the jury to “consider the evidence wth
respect to each count separately and weigh the evidence wth
respect to each count in the indictnment independent of each
other”, (2) in her <charge to the jury, Justice G@Grnett
conpartmental i zed the evidence applicable to each count, and
(3) in her recharge she repeated, practically word for word
the formula recommended by defence counsel and instructed the
jury that it “nust deal with each count separately and conme to
a decision on each count separately”. Understandably, defence
counsel saw no reason in the imediate aftermath of the

recharge to inmpugn its substantive adequacy.

[ 15] Gven the present case's particular features,
some of which are adunbrated above, | am satisfied that the
jury understood quite clearly that its verdict on a particular
count had to be reached solely on the basis of the evidence
that the trial judge identified as relevant to that count.
Viewed contextually, Justice @Grnett’s instruction that the
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jury was required to “deal wth each count separately”
conveyed, in unmstakable terns, the essence of that
i ndi spensabl e nessage.

[ 16] Finally, I am not per suaded that, in the
circunstances of this case, the trial judge was required to
give a specific caution to the jury against allowng the
evidence and its finding of guilt on a particular count to
influence its determnation of any other count. The contrast
between the counts in the indictnent at hand and the bestiality
counts in M(B.) is striking; unlike the latter, the fornmer do
not contain allegations that by their nature invite the jury
“to engage in the forbidden Iine of reasoning”. See M(B.), at
page 10. | note, as well, that defence counsel did not ask the

trial judge to provide the caution in question.

[17] More inportantly, Justice Garnett provided the
jury with instructions on reasonabl e doubt and the presunption
of innocence that faithfully conply with the nodel proposed by
Cory J. in R v. Lifchus, [1997] 3 S.C.R 320 and, as noted
she carefully isolated for the jury the evidence applicable to
each count. Her instructions to “decide solely on what vyou
heard in this courtroonf and “to deal wth each count
separately and to cone to a decision on each count separately”
protected M. Cote against a jury verdict shaped by the kind of
i nproper considerations the sought-after caution is designed to
avoi d.
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Concl usi on and Di sposition

The appellant raises one ground of appeal. It is
that the trial judge commtted reversible error by omtting to
caution the jury against: (1) finding the appellant guilty on a
particular count on the basis of evidence relevant only to
another count, and (2) relying upon the evidence and, where
applicable, its finding of guilt on a particular count as proof
that the appellant was the sort of person who would commt the

of fence set out in another count.

A functional approach nmust be taken to the review
of the inpugned jury instructions. The question that nust be
answered ultimately is whether the charge and recharge, read
together and assessed in the context of the entire trial,
feature instructions that enabled the jurors to understand the
case before themand to fulfill their adjudicative mandate. The
present case is unconplicated, both legally and factually. The
jury’s mandate was to determne the counts in the indictnent
solely on the basis of the evidence that the trial judge
identified as relevant to each. | am satisfied that, in the
context of the entire trial, Justice Garnett’s charge and
recharge contain instructions that enabled the jurors to
understand the issues and to fulfill their adjudicative
mandat e. The appellant’s ground of appeal nust fail.
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| woul d, accordingly, dismss the appeal.

CHI EF JUSTI CE OF NEW BRUNSW CK

VE CONCUR

JOSEPH T. ROBERTSQON, J. A
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